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In this edition Principal Stuart Mengler and Senior Associate Fiona Ellett review the following:
 The New Mining Rehabilitation Fund
 Key changes from the previous system
 Why the changes are considered necessary
 How the fund will work
 Matters to watch out for

THE NEW MINING REHABILITATION FUND:
Replacement of environmental bonds for mine rehabilitation in Western Australia
Key changes
The Western Australian State Government recently introduced the Mining Rehabilitation Fund Bill 2012 which,
if passed, will reform Western Australia’s system of mining securities.
The key objective of the Bill is to minimise the Government’s unfunded liability in respect of abandoned mine
sites. Significant changes will be implemented including:


Establishing a new Mining Rehabilitation Fund (MRF) from, at this stage, 1 July 2013. The MRF will
replace the existing regime of unconditional performance bonds (also known as environmental bonds or
mining security bonds) which are used to secure tenement holders’ environmental obligations to
rehabilitate mine sites. This will allow a release of significant funds that are presently locked up in these
bonds.



Holders of tenements under the Mining Act 1978 (WA) will be required to pay an annual, non-refundable
amount into the MRF based upon a percentage of each tenement’s estimated rehabilitation and closure
cost/liability. While the regulations prescribing the amount to be paid into the MFR are yet to be made,
it is expected that the amount will be around 1% of each tenement’s estimated rehabilitation and closure
cost/liability (such estimate to be self assessed).

Why the changes are considered necessary


The Government requires a source of funding to enable rehabilitation of mine sites if operators do not
fulfil their mine rehabilitation and closure obligations.



Western Australia’s current system requires tenement holders to lodge unconditional performance
bonds to secure their environmental obligations. Over time, it has become apparent that while the
bonds do cover a proportion of actual mine rehabilitation costs, often the Government needs to
contribute the majority of the funds required. This occurs as a result of the bonds not always being set at
a level sufficient to cover the actual closure obligations.



There is a widely held concern that simply increasing the level of the performance bonds would have a
detrimental financial effect on the mining sector as a whole. Accordingly, following consultation with
industry experts and a public consultation process, the Department of Mines and Petroleum (DMP) has
proposed the MRF to address the issues with the current system.
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How the MRF will work


The MRF will be a special purpose account administered by DMP pursuant to the Financial Management
Act 2006 (WA).



Most tenement holders will be required to pay a levy into the MRF, with the exception of tenements
covered by State Agreements, and tenements with closure liability estimates below a threshold (likely to
be set at $20,000). Failure to pay the levy will result in a penalty being applied.



The levy amount will be calculated on the basis of a closure liability estimate, and information and
payments may be submitted online. Tenement holders will need to submit data to DMP on the number
of hectares of disturbed land in each tenement. This will then be assessed against certain criteria (which
are being developed) which will estimate the cost in dollars per hectare to rehabilitate the disturbed
land. The levy will then be charged on a percentage (likely to be 1%) of that amount.



DMP will still have the power to require the lodgement of unconditional performance bonds (particularly
for high risk projects) but intends to transition existing mines to the new system.



Funds in the MRF will only be able to be used for rehabilitating abandoned mines and affected land
where payments have been, or should have been, made into the MRF in respect of that land. Interest
earned on the principal amount will be able to be spent on (i) rehabilitating land affected as a result of
mining operations on mine sites abandoned before or after the establishment of the MRF; (ii)
administering the MRF including enforcement of the new legislation; and (iii) funding programs or
information relating to mine site rehabilitation.

Matters to watch out for


The holder of the mining tenement on the due date for data submission will be liable to pay the levy for
that year. This liability, and the liability for any penalty amounts accruing because of late payment, will
remain with that tenement holder even if the tenement is transferred after the due date. Accordingly, if
a tenement is to be transferred after a relevant due date, the parties will need to make any adjustments
for the levy payments in the sale documentation.



Any sale documentation will need to provide for access by the purchaser to prior information to allow
the purchaser to comply with any information requests from DMP. DMP requires that records are kept
for 2 years and will have wide powers to request information.



The levy to be charged on a tenement will be based on a self assessed calculation. DMP has the
discretion to recalculate any levy amount if there has been an incorrect self assessment or if it is
“otherwise appropriate to do so” within 2 years after the original assessment. If the tenements are
subject to a sale, appropriate warranties and indemnities will need to be included to ensure the
purchaser does not become liable for these recalculation liabilities.
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These materials have been developed for the purposes of general information only. They do not constitute specific legal advice on particular issues and
should not be relied on for that purpose.

www.allionlegal.com

