Performance Bond Release Applications and Procedures 1
New Mexico Mining and Minerals Division
Energy, Minerals and Natural Resources Department

I.

Preparing Applications

19.8.14.1412 NMAC requires that requests for bond release come in the form of an application to
the Director of the Mining and Minerals Division. The Director will authorize specific times or
seasons during which an application may be submitted. These will coincide with the times or
season most favorable for the inspection of revegetation or other elements of the reclamation (May
through September). An operator may submit a draft bond release application for MMD’s
informal review at any time.
Although the regulations do not require the level of detail for a bond release application as required
for mining permits, we are interested in ensuring that applications contain enough information so that
the general public understands your request and the relevant issues and the Director is able to
successfully conduct an evaluation and inspection of the reclamation work. 19.8.14.1412.A (2)
NMAC lists the minimum requirements for a bond release application:
1.

the permittee’s name, address and the appropriate permit number;

2.

an accurate legal description of the land sought for bond release (either metes and
bounds or precise Section, Township and Range designations);

3.

the location of the area proposed for bond release shown on a USGS 7.5' map,
which should also show the permit boundaries;

4.

a brief narrative summarizing the past history of the mine, the type, amount and
date of the current bonding instrument, the number of acres included in the bond
release application and the portion it represents of the total permit area,
documentation of the type and dates of the reclamation performed with a summary
of the results achieved as they relate to the approved reclamation plan, and any
other pertinent information that the applicant or the Director may consider
appropriate;
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5.
6.

a table listing the current names, addresses and number of acres held by each of
the surface and mineral owners of record in the area proposed for bond release;
copies of letters sent to adjoining landowners, local governmental bodies, planning
agencies, sewage and water treatment authorities, and water companies in the
vicinity of the reclamation operation, notifying them of the permittee’s intention to
seek bond release; and

7.

a copy of the newspaper advertisement that will be used to provide public
notification of the application for bond release (cf. 19.8.14.1412.A (3) NMAC)

8.

Other maps or information required by the Director to locate or characterize the
areas proposed for bond release, soils, revegetation, hydrological or other
reclamation issues.
II.

Requirements for Public Notice

19.8.14.1412.A (3) NMAC requires that within 30 days of the filing of the application with MMD
the applicant must publish the public notice (Item # 7 listed above) in a newspaper with a general
circulation in the locality of the proposed bond release once a week for 4 consecutive weeks.
MMD must first review the notice to ensure that it contains all of the necessary information. The
applicant will be then notified in writing that they can proceed with publication in accordance with
the rules. A notarized Affidavit of Publication must also be provided to MMD from the
newspaper documenting the dates of publication.
The Director must hold the record open for 30 days after the date of the last publication of the
public notice. During this time any person with a valid legal interest who may be adversely affected
by the release of the bond, or the responsible officer or head of any federal or State agency or
local governmental agency, may file written objection or request that the Director hold a public
hearing to take testimony on the bond release application (cf. 19.8.14.1412.F NMAC). Public
hearing must be held within 30 days of the request and must be preceded by an advertisement,
published for two consecutive weeks in a newspaper of general circulation in the locality, notifying
the public of the time, date and location of the meeting. Public hearings will be conducted in
accordance with 19.8.14.1412.G NMAC.
III.

The Director’s Responsibilities

In addition to reviewing the application and holding a public hearing, if necessary, the Director must
also comply with other duties as identified in 19.8.14.1412 NMAC:
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IV.

1.

Within 30 days of receipt of the application, weather permitting, the Director
conducts an inspection and evaluation of the reclamation work involved. The
inspection will comply with the provisions of 19.8.14.1412.B (1) NMAC.

2.

The Director must notify the municipality in which the surface coal mine operation is
located about the application at least 30 days prior to the release of all or a portion
of the bond. The notice will be sent by certified mail.

3.

Within 60 days of filing the application, if no public hearing is needed, the Director
will notify the permittee, the surety or other persons with an interest in bond
collateral who have requested notification under 19.8.14.1409.F NMAC of the
decision to release or not to release all or part of the performance bond. The
decision will be made in writing with a Finding of Fact and Conclusion of Law
and a Director’s Order.

4.

If written objections are filed pursuant to 19.8.14.1412.F NMAC and a hearing is
requested, the Director will inform all the interested parties of the time and place of
the hearing, and will hold a public hearing within 30 days after receipt of the
request for the hearing. The date, time, and location of the public hearing will be
advertised by the Director in a newspaper of general circulation in the locality for
two consecutive weeks. The public hearing will be held in the locality of the
surface coal mining operation from which bond release is sought, or at the location
of the Director's office, at the option of the objector. Within 30 days after a public
hearing has been held, the Director will notify in writing the permittee, the surety or
other persons with an interest in bond collateral who have requested notification
under 19.8.14.1409.F NMAC, and the persons who either filed objections in
writing or objectors who were a party to the hearing proceedings, if any, of its
decision to release or not to release all or part of the performance bond. The
decision will be made in writing with a Finding of Fact and Conclusion of Law
and a Director’s Order.
Schedules for Reclamation Bond Release and Requirements for Supporting
Documentation

The three categories of bond release summarized below are referenced at 19.8.14.1412.C
NMAC.
Evaluation of Water Quality
In addition to specific information that applies the different phases of bond release, 19.8.14.1412.B
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(1) NMAC provides that the Director will evaluate “whether pollution of surface and subsurface
water is occurring, the probability of future occurrence of such pollution, and the estimated cost of
abating such pollution.”
Issues that will be Evaluated by the Director during the Application Process or Inspection
Data required to address water quality would be surface water quality data in the form of quarterly
monitoring reports, data derived from a “windows” demonstration pursuant to 19.8.20.2009.E
NMAC, and quality data collected from designated ground water control (undisturbed areas) and
spoil monitoring wells. The applicant may also supply any supplemental information that may be
appropriate.
Phase I
Phase I is considered complete after the operator has finished the backfilling, regrading (which may
include the replacement of topsoil) and drainage control in the bonded area in accordance with the
approved reclamation plan.
Documentation Required in the Application
All Phase I bond release applications must include a current topographic map of the land sought for
release. The maps will have a minimum of 5' contour intervals and must be the same scale as the
approved postmining topography maps included in the mine plan.

Issues that will be Evaluated by the Director during the Application Process or Inspection
YES NO
___ ___

1)

All graded and topsoiled areas protected and stabilized to effectively
control erosion which would either disrupt the approved postmining land
use, the reestablishment of vegetation or cause or contribute to a violation
of water quality standards for receiving streams.

___ ___

2)

Riprap placed at all specified areas.

___ ___

3)

Riprap of durable material.

___ ___

4)

Riprap of required D50 size.

___ ___

5)

Reconstructed slopes at approved AOC gradients.
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___ ___

6)

Reconstructed slopes at approved AOC lengths.

___ ___

7)

Remaining highwalls meet MMD criteria.

___ ___

8)

Reconstructed drainages discharge onto undisturbed areas in a manner that
will not cause accelerated erosion.

___ ___

9)

Gradients and dimensions of terraces within reasonable limits of design
standards.

___ ___

10)

Impoundments capable of functioning as designed.

___ ___

11)

Impoundments appear to be structurally sound.

___ ___

12)

Small depressions or livestock water facilities meet MMD criteria.

___ ___

13)

Surface is clear of coal or other objectionable material that could hinder
revegetation.

___ ___

14)

Disturbed areas tie in smoothly with undisturbed areas.

___ ___

15)

Root zone material of acceptable quality and depth.

___ ___

16)

Topdressing at specified depth.

Maximum Amount of Performance Bond that may be Released by the Director
The Director may release up to 60 percent of the bond or collateral for the application area.
Phase II
The Director may determine Phase II bond release is possible when:
1.

“revegetation has been established on the regraded mined lands in accordance with the
approved reclamation plan (19.8.14.1412.C(2) NMAC).”

2.

A demonstration is made that the lands to be released will not contribute suspended solids
to streamflow or runoff outside the permit in excess of requirements of 69-25A-19B(10)
NMSA 1978 and 19.8.20 NMAC and, if applicable,
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3.

A demonstration that crop yields from reclaimed mines lands are equivalent to those of the
same soil type in the surrounding area under equivalent management practices as
determined from the soil survey conducted pursuant to Section 69-25A-10(b)(6) NMSA
1978 and 19.8.24 NMAC; and, if applicable,

4.

The Director and the operator have made provisions with the post mine land owner for
sound future maintenance of any silt dam that will be retained as a permanent impoundment
pursuant to 19.8.20 NMAC.

Successful Establishment of Vegetation
MMD interprets revegetation establishment to mean the maximum cover and production will equal
or exceed the approved standard for the year coinciding with a Phase II bond release application,
or as otherwise approved by the Director. The diversity standard may also be included as part of
Phase II release by demonstrating the vegetative diversity of the reclaimed lands equal or exceed
the approved standard for the year coinciding with a Phase II bond release application, or as
otherwise approved by the Director. The success of revegetation is measured consistent with the
following techniques approved by Director consistent with 19 8.20.2065.A NMAC.
For Measurement of Cover, Production and Diversity
A.

Identify revegetation success standards. A description of how these standards
were selected or established and all references justifying these standards should be
included in the final bond release submittal.

B.

Describe how you will collect the data -, i.e., the measurement techniques for
cover and production, and diversity (19.8.8.808 NMAC). Include literature
citations and references for the measurement techniques (19.8.5.505.C (3)
NMAC). Describe how you will test data for sample adequacy and assumptions of
normal distribution (19.8.5.505.C (2) & (3) NMAC).

C.

Address what you will do if the data are not normally distributed. If the data are
not normally distributed - most sample adequacy equations are not appropriate for
use (See: Coal Mine Reclamation Program Vegetation Standards for some
ideas on alternative approaches to determine sample adequacy when data are not
normally distributed). If sample adequacy equations produce unreasonably large
sample sizes, alternative “distribution free” methods including jackknife or
bootstrapping (See: Coal Mine Reclamation Program Vegetation Standards)
may be used (19.8.2.2065.A NMAC).
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D.

Describe the statistical analyses you will use to test the reverse null hypothesis (pp.
17-19, Coal Mine Reclamation Program Vegetation Standards) stated below.
H0:
Ha:

µ trt < 0.90 µ con
µ trt > 0.90 µ con

where: µ trt is the mean of the treatment (reclaimed land), and µ con is the control
standard or reference area mean (19.8.20. 2065.B(5) NMAC).
E.

Describe what alternative approaches you will take if the data are not normally
distributed and use of the Student's t-test is inappropriate. Also note that some
transformations (as listed on pp. C-8 and C-9 of the Coal Mine Reclamation
Program Vegetation Standards) may be used to adjust data to a more normal
distribution prior to statistical analysis. Use of other (nonparametric) techniques is
also encouraged by MMD in these instances (pp. C-3 and C-6 of the Coal Mine
Reclamation Program Vegetation Standards) (19.8.20.2065.A NMAC).

F.

Identify the level of confidence (i.e., 90% statistical confidence, or an alpha error
rate of a = 0.10, 19.8.20.2065.B(5) NMAC) that you will use to analyze the data.

G.

Identify the statistical software packages you will use for conducting your statistical
analyses (19.8.5.505.C(3) NMAC).

Surface Water
In the situation where State water quality standards exist for a receiving stream, the operator needs
to demonstrate that discharges meet those standards prior to removing sediment control structures.
Where there are no numerical stream water quality standards for the receiving waters the operator
needs to demonstrate that untreated drainage does not result in an increase in levels of suspended
solids, net acidity, total iron (at a minimum) above the ambient, pre-mining levels of the receiving
stream.
If permanent impoundments are planned for livestock watering, a demonstration is needed to
verify that the water will be suitable on a permanent basis for its intended use.
Prime Farmland
A minimum 3-year demonstration that yields from soils of reclaimed prime farmland are equivalent
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to yields of the same soil type in the surrounding area under the equivalent management practices
(19.8.24.2404 NMAC).
Silt Dams
A description of the future maintenance of any silt dam that will be retained as a permanent
impoundment.
Maximum Amount of Performance Bond that may be Released by the Director
A sum not to exceed the amount that would be sufficient to cover the cost of reestablishing
revegetation if completed by a third party and for the period specified for operator responsibility
for establishing revegetation. MMD estimates this cost will be at a minimum $1000.00 per acre.
Phase III
Phase III is considered complete when the operator has successfully demonstrated that it has
fulfilled all the requirements of the approved surface coal mining reclamation plan and activities
required by the permit, 69-25A-1 et. seq. NMSA 1978 and 19.8. NMAC Parts 1-34, but not
before the period specified for operator responsibility in 19 8.20.2065 NMAC. Please reference
the Coal Mine Reclamation Program Vegetation Standards for background on specific
requirements for data collection and statistical standards for Phase III bond release. The following
documentation is required in the application:
Revegetation
1.
Maps showing the dates of initial seeding, and last augmented seeding, fertilization or
irrigation for each stage of the revegetation sequencing.
2.
Identify revegetation success standards. A description of how these standards were
selected or established and all references justifying these standards should be included in the final
bond release submittal.
A. groundcover
B. production
C. diversity
D. shrub and tree stocking
3.

Description of vegetation sampling procedures
A. description of sampling areas
B. time periods when data were collected
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C. Sampling methodologies (19.8.8.808 NMAC)
i. ground cover
ii. productivity
iii. diversity
iv. tree and shrub stocking rates
D. Include literature citations and references for the measurement techniques
(19.8.5.505.C(3) NMAC)
E. Describe how you will test data for sample adequacy and assumptions of normal
distribution (19.8.5.505.C(2) & (3) NMAC).
3.

Data collected from samples of revegetation
A. Address what you will do if the data are not normally distributed. If the data are not
normally distributed most sample adequacy equations are not appropriate for use. If
sample adequacy equations produce unreasonably large sample sizes, alternative
“distribution free” methods including jack-knife or boot-strapping may be used (also see:
Statistical Analyses of Vegetation Data, A. Sample Adequacy in Coal Mine Reclamation
Program Vegetation Standards) (19.8.2.2065.A NMAC).
B. Describe the statistical analyses you will use to test the reverse null hypothesis (pp. 1719, Coal Mine Reclamation Program Vegetation Standards) stated below.
H0:
Ha:

µ trt < 0.90 µ con
µ trt > 0.90 µ con

where: µ trt is the mean of the treatment (reclaimed land), and µ con is the control
standard or reference area mean (19.8.20. 2065.B(5) NMAC).
C. Describe what alternative approaches you will take if the data are not normally
distributed and use of the student's t-test is inappropriate. Also note that some
transformations (as listed on pp. C-8 and C-9 of the Coal Mine Reclamation Program
Vegetation Standards) may be used to adjust data to a more normal distribution prior to
statistical analysis. Use of other (nonparametric) techniques is also encouraged by MMD in
these instances (pp. CC-3 and C-6 of the Coal Mine Reclamation Program Vegetation
Standards) (19.8.20.2065.A NMAC).
D. Identify the level of confidence (i.e., 90% statistical confidence, or an alpha error rate
of a = 0.10, 19.8.20.2065.B(5) NMAC) that you will use to analyze the data.
E.
Identify the statistical software packages you will use for conducting your statistical
analyses (19.8.5.505.C(3) NMAC).
4.

A demonstration that the revegetation meets or exceeds the mine specific standards as
stated in the approved reclamation plan.
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Postmining Land Use (19.8.20.2064 NMAC)
Prior to the final bond release, the permit area will be restored, either to conditions capable of
supporting the uses they were capable of supporting before any mining or to conditions capable of
supporting alternative land uses that have met with the prior approval of the Director after
consultation with the landowner or the land management agency having jurisdiction over the land
approved.
The following information must be provided for grazing post mining land use:
A.
MMD approved grazing plan containing a description of the historical season of
use and the stocking rates. The grazing demonstration should occur during the historical
season of use. For most of New Mexico's rangelands this is winter grazing;
B.
pre-grazing monitoring of current year's production and cover;
C.
(re)calculations of carrying capacities and stocking rates each year the
demonstration for suitability of the post mining land use is implemented;
D.
post-grazing estimates of forage utilization. This can be done visually or through clip
plots;
E.
visual evaluation of animal condition before they go on the reclamation and after the
grazing is completed. Photographs may be taken of randomly selected individual animals
for additional documentation. Report stocking rates and grazing dates.
For areas to be developed for industrial or residential use less than two years after regrading is
completed, the ground cover of living plants will not be less than required to control erosion.
The applicant must also demonstrate that industrial or residential postmining land uses have been
authorized by the appropriate State or Federal agency, or county or municipal government(s)
before a final bond release may be approved by the Director.
Groundwater
The operator will demonstrate that the operation has complied with the probable hydrologic
consequences determination and that changes to total dissolved solids, pH, total iron, total
manganese, and water levels (at a minimum) have not resulted in contamination, diminution, or
interruption of an underground source of water within the proposed permit or adjacent areas which
are used for domestic, agricultural, industrial, or other legitimate purpose.
Ponds, Impoundments, etc.
The following items will also be evaluated by the Director during the application process or as part
of a field inspection:
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YES NO
___ ___

1)

All graded and topsoiled areas protected and stabilized to effectively
control erosion which would either disrupt the approved postmining land
use, the re-establishment of vegetation or cause or contribute to a violation
of water quality standards for receiving streams.

___ ___

2)

Riprap placed at all specified areas.

___ ___

3)

Riprap of durable material.

___ ___

4)

Riprap of required D50 size.

___ ___

5)

Remaining highwalls meet MMD criteria.

___ ___

6)

Reconstructed drainages discharge onto undisturbed areas in a manner that
will not cause accelerated erosion.

___ ___

7)

Impoundments capable of functioning as designed.

___ ___

8)

Impoundments appear to be structurally sound.

___ ___

9)

Small depressions or livestock water facilities meet MMD criteria.

___ ___

10)

Surface is clear of coal or other objectionable material that could hinder
revegetation.

Maximum Amount of Performance Bond that may be Released by the Director
Final bond and liability release, provided that the reclamation requirements of the Act and the
permit are fully met.
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